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It is the purpose of this paper to show how
the property of persons dying intestate descends in the
various states, what share each person receives and un-
der what conditions he receives it; and also to com-
pare the laws of the various g%ates, calling attention
to the uniform principles incorporated in their statutes,
at the same time pointing out their differemces; and,
finally, to compare the laws governing the distribution
of property in this country with those of other coun-
tries, particularly with respect to economic effects.

It is not the purpose of the writer to give in this brief
pasper all the law that has been written upon the distri-
bution of property, for this would occupy seversal vol=-
umes; but, rather to discuss the more vital laws which
meke our American nstion different from any other in the
distribution of property. “ Yo attempt is made to give
the verious decisions and interpretations of the courts
upon statutes, except when necessary to explain the mean=-
ing of words and certain sections of statutes, which are
ambiguous.,

This is especially necessary because of the
composite character of our laws of descent. As the Amer-
ican language has borrowed words from every known lan-

guage snd construed them into meanings very different from
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those of the mother tongue, so have the various states
borrowed laws from the whole civilized globe, which had to
be construed by the courts before they had any meaning at
all, We have the Erglish law, not as the English have
it, but as it has been Americanized; the French law, not
the original Code Napoiean, but an interpretation of what

we thought the Code Napolean ought to be; the laws of

Spain, Germary, and various other countries,

We have tried out primogeniture, gavelkind, es-
tates male tail, and estates female tail, and as a result
of this variety in the sources of our laws of descent we
may expect to find American laws of descent a fruitful
field for the student of land problems.




CHAPTER 1
DEFINITIONS OF TERMS AND GENERAL PRINCIPLES

It is very important that terms used in & le=
gal sense be carefully defined in order to understand
how the courts have treated the several subjects, The
definitions given herein are those that the courts have
given in various cases,

Descent ordinarily denotes the vesting of the
estate by operation of law immediately on the death of
the ancestor, (Good vs. Bullard, 157 Nass, 329.)

Intestate is one who dies intestate, dies
without disposing of his property by last will and tes-
tament, (Kohnig vs. Dumbar, 21 Idaho 258.)

Heir at Common Law is he who is begotten or
born in lawful wedlock and upon whom the law casts the

estate in lands, tenements, and hereditaments, There

is no such thing as unlawful heirs, The heirship is
not made by contract but by law,

There are two ways of transfering propertyz’/x
by descent and by purchase. (Gill's estate 79 Ia, 296.)
In genersal, the legislature has absolute power to con-

trol the manner in which property descends or is dis-

tributed. (kat. Safe Deposit Co. vs Stead, 250 Ill.
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584.) Any change in the law of descent operates imme -
diately upon any estate that may ultimately descend.
(Wunderle vs, Wunderle, 144 Il1l., 40.) The supreme
court of Wisconsin has taken a different position by
holding that the rignt to demard property passed by
inheritance is a natural right or an inherent right
subject only to the reasonable regulation of the leg=
islature, (Nunnemacher vs, State, 129 Wis., 190.)
However, the opposite view has been held by all the
other state courts in the United States and also by
the United States Supreme Court, Therefore, we can
safely say that the rule promulgated in the two Illi-
nois cases cited sbove is the general rule and the ac-
cepted law of the country outside of the state of Wis-
consin,

According to the above decisions the law
vests the estate immediately, upon the death of the
ar.cestor, in some one, If it be real estate, it is
vested in the heirs, This is the rule in every state
in the ;hion. The only gquestion in regard to real
estate is, who are the heirs and how much does each omne
teke? This is settled by the statute of descent and

distribution of the state in which the real estate is
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located. If a person whose legal domicile is in Ten-
riessee and who owned & tract of land in Kentucky died
intestate, the statutory law of descent and distribu-
tion of Xeatucky would govern. It would name the
heirs snd the amount each is to receive. Tennessee's
law might be one thing and Kentucky's another, However,
if the deceased owned personal property in Kentucky in-
stead of land, the law of the state of Tennessee would
nsme tne heirs and would govern the amount each is to
receive, There is another importent difference be-
tween real estate and personal property. In real es~
tate the title is vested immediately in the heirs, while
in vwersonal property it is vested in an executor or ad-
ministrator, One of the chief reasons for this is be~
cause personal property is first taken for the payment
of debts of a decedent. If John Jones dies intestate
owning personal property to the amount of $5000 and
real estate to the amount of $10000, and owing debts
aggregating $6000, the personal property is first used
in the.payment of the debts, and the creditors for the
unpsid balance may file suit against the heirs who in-

herited the real estate snd make them contribute pro

rata, according to the amount of real estate received
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by them. The records of the probste court will show
Just what disposition is made of the personal proper=-
ty, while the records of no court, unless there is a
suit filed or action taken ir some other form, will
show the distribution of the real estate. If the
heirs desire to continue to owrn it jointly and do not
deed it from one to the other, the title to the estate
remgins in the neme of decedent, A good proportion
¢of all real estate is in the name of persons who are
dead. There should be some record kept of transfers
by death, so that any one could go to the recorder's
office and find out in whom title vests to any given
piece of property.

The statutory laws of some of the states
have made other persons heirs than those above defined .
In scme states the husband has been made an heir of
the wife and the wife an heir of the husband. Such
statutes will be discussed later in the chapter on the
amount of property the husband or wife receives on the
death of the other? Illegitimate children are heirs
of the mother in all of the states, the same as other
children, and under certain circumstances are the

heirs of the fether ir most of the states. Ldopted
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children are heirs c¢f the adopting father and mother
in nearly all of the states. In some states they
can inherit from the adopting parents only but not
from the brothers and sisters of the acopting parents
nor their collateral relations.

At common law the right to inherit sprang
from the obligation, fealty, or duty which the tenant
owed his lord. This fealty devolved upon all nat-
ural bern subjects in return for the protecticn sup-
posed to be afforded him by the sovereign. The sov=
ereign protected Lis life, liberty, ard property,
end, for the service thus rendered, the sovereign
could call on him for support. e was the upholder
of the kingdom, the protector of the sovereign, and
held his property &t the will of the sovereign, At
comron law an alien could nct inherit nor could an
inheritance be passed through an alien, as he has no
irheritaeble blood. Ee was not a supporter of the
sovereign nor an uphclder of the kingdom, and Ior
this recascn the sovereign owed him no duty, and he
could not possess any ¢f the sovereign's lands,

This common law rule has been abrogeted by statutes

in the various ztates, wkhick stetutes will be set out




8
mere fully in the next chapter, The Conuron Law was
hurrded down to us from Znglend and goes teck to an
uncertain time, It has been made by the custcmsof
the people, and the decisions of the courts,

CANONS OF THl COMMON LAW.

1. An inheritance shall lineally descend %o
thhe isgsue 0f the persor who died last seized irn in-
finitum, but shall never lineally ascend.

2, Male shall be admitted before the female,

3 Where there are two or more meles in egual
degree, the oldest only inherits but the femeles al-
together,

4, Lineal descendants skhall represent their
ancestors- that is, they inherit in lieu of s deceased
ancestor,

5. On failure of lineal descendants, the in=
heritance shall descend to the collatersl relation of
tue blood of the person who was last in actual pos-
session of the real estate; or if the person who has
the title to real estate dies before he has obtained
possession of same, the real estate is inherited by
the person who last Lhsd both title and possession,

and if said perscn is deed, the real estate goes to
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his heirs, instead of the heirs of the person who had
title and not possession,

€. Collateral heirs must be his next ccllat-
eral kinsman of the blood.

The first, second, and third csarnons of the
common law have been abolished by preactically all the
states; the fourth has been adopted practically as
it is by all of the stetes; the fifth and sixth have

beer modified and changed but adopted in some form by

all of the states, There is not a state in the
Union thet holds to the rigid rule of the first cancn,
and it matters not whether a person was seized with
the property or not, if he die intestate, 1t goes to

hiis heirs. At comrmon law if John Jones owned a fee

in & trect of land, but Sam Smith cwned an estate for
years in the seme tract of land, and if Jones had
naver been selized or ccme into actuasl possession of

tre land, it would pass to the heirs of the person last
i seized, with the land, or to the heirs of the perscn

| from whom Jones scquired same, and would not go to the
heirs of Jones,. If it came from nhis grandfather, it

would go back to the heirs cf his grandfather, How-
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ever, in every state of the American Union, it would
go to the heirs of Jones.

As to the second canon, nc state in the Un-
ion, as sarceng the immediste childrern, recoguizes any
difference between the male and femasle heirs, In
several of the states, the father inherits befere the
mcther, and the mele =scendants befcre the female;
bub in no state is the male descendant preferred to
the female descendant. The third canon was tried
out in the colonial dsys, but, by the time the Consti-
tution was sdopted, all of the states had abolished
the law of primogeniture, estate male tail, and female
tail. Gavelkind, or the division of the real estate
equally among the sons, was never practiced in this
country except in perts of New England during the ear-
ly colcnial period, From the =2doption of the Consti=-
tutiorn down to the present time & men has been allowed
to do what he pleased with his real estate, although
this is not true of any other country. In England
he generally hes only a life estate in the property,
and when he dies, it gces to his eldest son. In
France it goes to his children equally, but in this

country, he can give it to whom he pleases, except that

-
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"he can not give away the interest of his surviving
wife, Our laws have endeavored to make real estate
allodial, and, on account of this fact, we have mno
aristocracy dependent upon the soil and the ownerw-

ship of land is not a prerequisite for entrance to

society.
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CHAPTER II
THE RIGHTS OF A WIDOW AND MINOR CHILDREN

If a man dies intestate, he is satisfied
with the law as it is in the distribution of his es=-
tate or on account of his inertia asnd procrastination
has delayed in meking his will. As a general thing,
the surviving widow has very little out of her sepa-
rate property to support herself and her minor chil-
dren. The lawmakers, recognizing this fact, have
set apart certain property for her support and also to
the support of her minor children. This is not sub-
ject to the debts of the deceased husband, but it is
for the purpose of buying provisions, clothes, and
other necessities for herself and family.

In Alsbame, Florida, Ideho,aend North Daketa,
the widow is given 31000.C0 out of the personal es-
tate for the support of herself and the minor chil-
dren, Ir Arizona, Arkansas, Ncrth Carolina, and
South Carolina, $500.00 is set apart; in Kentucky and
South Dekcta, $75C.00; in Californis, Colorado, Con-
recticut, District of Columbis, Georgia, Iowa, Kanssas,

Louisiana, Meine, Meryland, Montana, lassachusetts,
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¥ichigan, Minnesota, and Mississippi, in the country,
the minor is allowed certsin specified articles; while
in town, instead of specified articles she is given
$250,00; in Missouri specified articles and $300.00 ed-
ditionsl; in Nebraska, Nevada, New Hampshire, New lexe
ico and New York specified articles and $250.00 addi=-
tional; in Ohio specified articles and $5oo.og in lieu
of a homestead; in Oklahoma, Oregon, Pennsylvania, and
Rhode Island certain articles of value not to exceed
$3200.00; in Tennessee, Texas, Vermont, and Virginia re=zl
or personal property to the amount of $2000.00 or both;
in Washington, Wisconsin, Wyoming and West Virginia
$200.00; and in Illinois $400.00. As stated above,
these exemptions are not subject to the debts of the
estate and are the first charges against the estate, and
they come before any distribution is made.

In addition to the foregoing exemptions, there
is generally set apart to the widow one of two things-
homestead or dower, and sometimes both. If she chooses
homestead, there is set off to her, in addition to the
perscnal property, a homestead in real estate, which
consists of the dwelling house and & required amount of

land surrounding it. Both the amount and the value of
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the homestead differ in the various states. The al=
lowance in various states is as follows: in Connec-
ticut, Illinois, Xerntucky, New Jersey, New Mexico, New
York, Nerth Caroline, Ohio, South Carclina, Tennesses,
and West Virginia real estate to the value of #1000.0CC;
in Alabama, Coloredo, Louisiansa, Mississippi, if it is
in the country, one hurdred =nd sixty acres of land, if

not valued more than %3000.00 or real estate in the city
‘ to this amount; in Virginia, Washington and Nebracka
real estate to the amount of $2000.00; in Arizona and
Arkansas one acre in town or one hundred and sixty acres
of land in the country not to exceed $2500.00 in value;
in Montena real estate not to exceed #2500.00; in Wy=-
oming, Michigan, and Oregon, real estate not to exceed
$1500.,00 in value; in California, Idaho, Nevada, and
North Dakota 160 acres of land not to exceed £5000.00
in value, or one lot in town not to exceed 35000.00;
in Texas 200 acres if in country or lot in town to the
value of 35000.00; in Wisconsin forty acres in country
or one-fourth of an acre in city or villsge, with dwell-
ing house and appurtenances thereon not exceeding
%5000.00 in value; in Florida one hundred and sixty

acres in the country or one half of am acre in an incor=-
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porated town, regardless of value; in Georgia,$1600.00
in real or personsl property or in both; in Indiana,
$600.00 in real or personal property; in Iowa, one half
of an acre in town or forty acres in the country; in

Kensas, one acre, if in town, or one hundred and sixty

acre3 in the country; in lisine, $500,00 worth of real
estate; in Massachusetts, $800.00 worth of property;

in Minnesota, eighty acres of land in the country or one
lot in town not to exceed one half of an acre; 1in Mis=-
souri, $1500.00 worth of real estate if in the country
or in cities under forty thousand, $3000.00 if in cities
over forty thousand; in New Hampshire, $500.00 worth of
property; in Oklahoma, one hundred and sixty acres if in
the country or one acre ir city or town lots; in Penn-
sylvania, $300.00 worth of property, together with the
wearing appsrel; in Utah, #1500.00 ir real or personal
property to the head of the family with $250.00 addition-
al for each minor child; and in Vermont, $500.00 of
property. There are no homestead exemptions in Dela-
ware, District of Columbia, and Rhode Island, We see
by comparison of the above there is no general rule as

to the smount of the homestead in the United States, as

it veries from nothing up to $5000.00.
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When a will is probated, it is necessary to
prove that the testator is dead; but when a person
dies intestate, thefre is no neéessity for proof of
death, for the real estate vests immediastely in the
heirs in the manner prescribed by the statutes. If
the estete is very much in debt or letters of adminise
tration have to be issued, (and they are not very of-
ten issued without the estate is considerably involved
or there is a large amount of perscnal property and a
great many heirs among whom the personal property is
to be divided) then in that case it is necessary to
prove the death of the decedent; however, a good
nany estates are divided and settled outside of court.
0f course it would be impossible to follcw this course
when there is a will, In this case the will governs
and takes precedence to the laws of descent and dis-
tribution, but the surviving widow does not have to ac-
cept the provisions of a will, but mey take according
to the statutes of the state that are in force at the
time of death of decedent; but she is the only person
that can do this; and she has to mske her election as

to whether or not she shall claim her statutory right
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or accept the provisions of the will; and when she
accepts one, she cannot take the other. It is by
far the better course tc have letters of administra-
tion issued if there be any personal property, SO
that the probate court records will show what dispo-
sition was made of the property; from the stand-
peint of the student of land tenure it would be a good
practice, if there were a record of the disposition eof
real estate, but there is no such record, except where
the resl estate is devised, and in that case the will
vook will show. The only way iu which real estate
appears in the record is when there is not sufficient
personal property to pay the debts of the decedent and
the creditors have to bring suit to have the real es-
tate sold by order of court to satisfy the balance of
the debts remaining unpaid, then the records of the
court will show what disposition is made of the real

estate,
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CHAPTER III1
THE ALIEL'S RIGHT TO INHERIT AND PASS AN INHERITANCE

At common law an alien could neither inherit
nor pass en inheritance, as he did not have any inher-
itable blood, This has been changed by statutory law
in most of the states so that resident aliens can in-
herit and pass en inheritance, while non-resident aliens
can not. In some of the states aliens have the same
rights as citizens, while in cther states, they have no
rights whatever in regard to inheriting real estate or
pessing real estate to their heirs. If there be a
treaty with a foreigu government, giving 1o its citizens
in this country the right to hold lards and to inherit
same or have certain time to dispose of same, it is the
supreme lsw of the land, slthough %there is a state
stetute to the contrary. (Ciirsc vs., Chirac 2 Vhesat
259.) In a1l of the states the alien has undoubtedly
the right %o hold and dispose of personal property by
will or otherwise or pass personal property to his
heirs according to the law of his domicile. By wey of
illustration, if & citizen of France owns personal

vroperty in any of the states of the United States and
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has heirs residernt in France, the Leirs residing in
France may inkerit the property, =znd it msy descerd
10 them saccording to the law of descent und distri-

tution of Trence and rnot gccording to the law of the

ctete in which {he perscaul property is loceated,

[
Q]
[N

hewever, thiis is nct the rule in Lissis i,

e

o]

On account of resal estste vcrtrages Tteing
considered personal property, itle rules governing

perscrnial properly govern these mortgeges; und for

is a positive prohibition to hold Zands. (Hughes
vs., Zdwards & U. S. 142.) He has z right to Le=-
queath personsal property in any stste of tzhe Union,

(10 weréd ¢.) snd also the rizght tc receive it in any

state of the Uniou. (licLesrn vs, Wallace $ U. S,
529.)

The rights of &n alien iz reparé to resl
estzte, however, are different, some states forbid

-~

nim toc hold it &t sall; =nd others only permit him
to hioid it for a term of years, In these latter

states, if e dces not dispose of nis holdings at
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ths expiration of the time limit, the land escheates
tc 4tlhe state mccording to the lews of the state in
which thie 1snd is located, Dbut not uatlil suit is
brought by trhe state and until a court of competent
Jurisdiction had decided upon it and adjudged that it
hes escheated to the state,

Several of the states have no restrictions
whetever on aiiens in regard to their inheriting
lands and passinrg an inheritance to others, They
have the same rights as citizens in inheriting and
passing inheritance in the following states: Arkan=-
ses, Colorado, Delaware, Florida, Gecorgis, Idanc,

.
M , W

Kansas, llew Jersey, iiew lexicc, Lorth Carolina, liorth
Tekota, Chio, Cregon, Fhilippine Islands, Porto Rico,
Rhode 1Islend, Utsh, Vermont, West Virginia, Louisiansa,
lMaine, laryland, Massachusetts, liichigan, llinnesota,
and South Dakota.

There are restrictions placed on resident
aliens as to their inkeriting, holding, =nd passing
an inneritance in lands ia the followirg states:
Arizona, Indiana, Xentucky, Oklenoma, Pennsylvanisa,

South Carolina, and Virginia,. In Arizona they can-




21
not hold lands lorger then five yesrs, unless they
heve filed %their declarstion of intention of bLecom-
ing & citizen of the United States, after which they
have the same rights &s citizens. In Indiana &nd
Wiscensin they can take, hold, transfer, and inherit
lands up to three hundred and tweunty ecres, but, if
they scquire by inheritance or purchase lands in ex-
cess of this amount, they must dispose of them withe-
in five years. If they do not do this, the state
can file sulit and catse the land to escheat to tre
state. In Eentucky an slien mgy hold real estate
for eight years, when acquired by descent, but he may
%old the home in which he lives for = period of twenty-
one years; but if the =alien hss filed his declaration
of intention to become a citizen of the United States,
he car hold and acquire real sstate without limitation
the sasme as cther citizens, In Cklehoma and South

Carcline sn alien is proliibited from holding real es-

o+

»te, and such real estate acquired by inheritance must
be disposed of within five years, In Penrnnsylvsnia an
alier. may buy lands up to five thousand acres if the

net snnual inceme does not exceed BE0GCU.00. In Scuth
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Carolina, Virginis, and lNew York any alien, not an
alien enemy, may hold and transmit property by inher-
itance, but an alien enemy can nct acquire, inherit,
or transmit property.

There are restrictions placed on the acqui=-
sition of land by non-resident aliens in the Tollowing
stetes: South Cerclinsa, Cklahomsa, Arizona, Connecti-
cut, District of Columbia, Xentucky, Mississippi, 1is-
souri, lontena, Nebraska, New Hampshire, Wyoming,
rennsylvania, Texas, Indiana, and Wisconsiu, In Ari-
zona, South Cerolina, and Oklshoma non~resident aliens
whco have acguired real estate by inheritance are not
permitted to hold it longer than Tive yeers; they can
transmit inheritance in tlLese states provided tie heirs
are corpetent to inherit from them. In the District
¢f Columbisa non-resident sliens cannot inherit or pass
an icheritance unless the country from whkich the alien
comes permits citizens of the United States similar
privileges., In Kentucky rnon-resident aliens can not
nold lands scquired by inheritance longer than eight
years, In 1Migsissippi non-resident aliens are not per-

mitted tc hold or acquire lsnds by inheritance, but they
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can take = mortrage on lands, and lands acquired in
this way, must be disposed of within twenty years,
In liescuri non-resident sliens can scquire lands by
inrheritarnce &nd not ctherwise. In Montena non-res-
ident aliens must claim the real egtste inlierited
within five years or they are barred from the in-
heritance, In Nebraska, New Hampshire, and Wyoming
they can not inherit or pass an inheritance in lands.
In Pennsylvania they can inherit and pass an iaheri-
tance in lands up to five thousend acres if the net
annuel income does not exceed B2C0CC.CC, but Leyond
thiis amount it is void and escheats to the state,

In Texas *they must dispose of lands acquired by ine-

A

heritarce within ten years or the lanés eschest to
tl.e state. In Inféian® and Wisconsin they can in-

nerit snd pass an inheritance in lsnéds up to three
hundred ard twenty sacres, but lords acquired beyond
this amcunt must be disposed of within five ysars,

-

In Towea they cxr ro0ld lands scquired by inheritance

for twenty years.
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CIAPTER IV

THE RIGHTS OF A4 SURVIVING SFPOUSE

Wnat law governs the rights of a surviving
spouse? Is it the law that was in force &t the time
of the marriage of the surviving husband or wife and de-
cedent, is it the law that was ir force &t the time
the property was acquired, or is it the law that is in
force &% +the time that the decedent dies? It matters
not what the law was fcrmerliy, but the law of dece-
dent's domlcile &t +the tive of his death governs in
tte distritution of perscnal preperty, and the law of
tne place of the real estate st the time of decedent's
deatn, goverus as to the distribution ¢f the real es=-
tate. The rights of tue surviving zpouse in the
property of the deceased ray be chinged at any time by
tte legislature before trhe death of eltler party. It
ray eholish the claix of the husband in the wife's
property, and likewise it mey change, modify, or abolw
ish the right of a wife in the Lusband's prcperty.

The state has absclute power and control over the sucw
cession to property. It cen give it tc whom it

plesses or ceuse it to sscheat to the state, This is
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not true of Wiscornsin under the decision hereinbefore
quoted.

Decedent's domicile is very important. 1f
ne is domiciled in one pluce, one distributicn is made

Lo

o0f the preperty, while if he is domiciled in ancether
place, angther distritution is mele of it. The lews
of tite states vary so, that it is very well to kuow
what domicile is sufficient for purposes of inkeritance.
To constitute dcmicile, two things must concur; first,
residence, und seccnd, the intention to make that place
home, (Greene vs. Wirdham 13 Me. 225.) Eow long
does decedernt have to live in a place before that place
beconies his domicile for the purpose of descent or Low

long does he have to live in a place before tne law of

the place governs as to the transmission of his prop-

erty if he die intestate? The test of the preposition
!5, "where is his home?" Various other ways are used
to arrive at this fact: where does he vote? iere
does ke pay his income tax, his perscnal taxes? Where
does he iive the greater part of the yeer? The legis=

isture has full power to meke requirements in regard to

proof of domicile, and it ha

n

power to declare certain
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things 40 be full proof of domicile, provided it has
jurisdiction over the thing or the person. If the
real property be within the state it can ssay to whom it
shall descend, as the right of inheritance is a prive
ilege conferred by the state, and the state has a right
to confer its privileges upon whom it sees fit, The
law attributes to every person at birth the domicile of
his fether, if he be legitinate; or, if illegitimate,
the domicile of his mcther, It may be changed from
time to time by the will of the pasrent, guardian, or
any one in custody of the child; but as soon as a per-
son reaches his mejority, he csn change his domicile,
the continuance of which depends upon the person's de=-
sire and upon what he does, or interpretation of his
will by his acts, No person cen have mere than one
domicile for one and the same purpose at the same time,
but every person has a domicile somewhere until he
chenges it. Ee holds his 0ld domicile until he ac-
quires a new domicile elsewhere. If a person leaves
home, goes to schoecl, Jjoins the army, makes a visit to
a foreign country, etc., he holds his ¢ld domicile

during this time, and, should he die, his property
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would be distributed according to the laws of the
state in which the domicile is located. A wife's
domicile is that of her husband, but if she lives
apart from her husband in another state, depending
upon her own resources for support, she acquires
domicile in that state.

Dower is the common law interest that a
wife tekes out of the lands of her husband, which is
generally a life estate in one-third of the lands
that the husband owns at the time of his death; or
it may be an interest of one-third in all lands that
the husband has been seized with during coverture
and to which the wife has not in due form of law re-
linquished her rights. It was recognized in llagna
Charta of King John of 1215, Coke says that it was
certainly the law of England befcre the Normen Con-
quest. Blackstone says, "It is pcssible, therefore,
that it might be with us the relic of a Danish cus-
tom; since according to the historians of thet coun=-
try, dower was introduced into Demmark by Swein, the
father of our Canute the Great, out of graetitude to

the Danish lsdies, who sold all their jewels to ransom



28
him when taker s prisoner by the Vandals.," It has
been practiced ever since in England. The surviving
wife was endowed with the income of one-third of the
lands during her natural life. It was the law in
all of the colonies up to the formation of our Con-
stitution, but since that time it has been abolished
by a good many of the states, so that most of the
states of the Union give the surviving wife a portion
of the estate in lieu of dower. Some of them give
the surviving wife a certain portion of the estate,
but she can have dower, if she so desires, She
either selects dower or if she waives it, she receives
the portion that is given her urnder the statute in
lieu of dower, In most of the states dower has been
abolished, and the surviving wife gets whatever the
statute substitutes.

Curtesy is the common law interest that tle
husband takes out of the lands of his surviving wife,
Perheps the most accurate definition of curtesy is
that given by Littleton, whioh hes received freguent
approval by the courts, to the effect that an estate

by the curtesy is vhen a uan teketh a2 wife seized in
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fee simple or in fee tail general or seized as heir
in special tail, ané hath issue Uy 1:e same wife,
male or female, born alive, albeit the issue after
dieth or liveth, hold the land during his life Ly
the law of England, The rights of curtesy came a-
bout on account of the feudsl system, that ths huse
band having become dignified by having uan interest
in lends was bound to 4o homage to his superior
lord; and the interest being once vested in him,
it was the policy of the feudal system not to suf-
fer it to terminate during the life of the husband,
since otherwise the lord might lose thie nomage that
was due from the land. The requisites of curtesy
are marriasge, issue, seizin of wife, and last, the
death of the wife, In dower the surviving wife is
endowed with only a life estate in one=-third of the
lands, while by the curtesy the husband takes a life
estate in all of the lands of the wife, It is nec-
essary before a surviving husband acquires an estate
by the curtesy that there should be born to the de=
ceased wife alive a cnild by the husband, while it

is not necessary that a child be born to the surviv-
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ing wife before she can have dower,

Dower and curtesy have been abolished in
Arizona, California, Coloredo, Idaho, Iowa, Indians,
Kansas, laine, lMontana, Michigan, Kebraxka, Nevada,
New llexico, North Dakota, Oklahoma, South Dakota,
Utah, Washington and Wyoming, Dower and Curtesy re=-
mein in the following states: Alabama, Alaska, Con-
necticut, Delaware, District of Columbia, Georgis,
Hawaii, Xentucky, Maryland, Massachusetts, Missouri,
New Hampshire, New Jersey, North Cerolinsa, Chio, and
Oregon. It is one half instead of one-third in
Pennsylvania, Rhode Island, and South Carolina,
Dower remains, but curtesy has been abolished, in
Tennessee, Vermont, Virginia, West Virginia and Wis-
consin, In Louisiana and Texas dower and curtesy
were lever known,

The following is a statement of the amouat
of prroperty both real and personal that the surviv-
ing wife takes in the distribution of the estate of
her deceased husband and also the part that a survive
ing husband takes in the distribution of his deceased

wife!s estate under certain stated conditions,
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If decedent have no lineal descendants, the
surviving husband or wife inherits all the real and
rersonal property subject to the pasyment of debts in
the following: Alaska, Colorado, Georgis, Kansas,
llinnesota, Mississippi, New llexico, Oregon, end Wise
consin,

If the deceased husband or wife have no
lineal descendants but leaves a father or mother sur-
viving, the surviving spouse inherits one half of the
real and personal property in the following: Cali-
fornie, Delaware, Florida, Hawaii, Idaho, Illinois,
Maine, llichigan, Missouri, Nebraska, Nevada, Okla-
homa, South Carolina, Texas, and Washington; in Utah,
Scuth Dakota and Fennsylvania, the surviving husband
or wife takes all of the personal property and real
estate up to %5000.00 and one half of the remaining
portion above that amount which goes to the father
and mother Jointly and equally or to the survivor of
them; in Vermont, the surviving husband or wife takes
all the estate up to $2000.00 and one half of the re-

maining portion; in North Dekota the surviving hus-

band or wife takes the whole estate up to $15000.C0
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end one half of the remaining portion above this a-
mount; 1in llew Hampshire and Massachusetts, the sur-
viving husband or wife takes one half of the real es=
tate and all the personal property up to $5000.00 and
cne half of the remaining personal property.

If the deceased husband or wife left only
one child surviving, the surviving spouse takes one
half of the personal property and the real estate in
the follcwings Celifornia, Colorado, Florida, Geor-
gia, Indisna, Idsho, Kansas, Lississsppi, Missouri,
Liontana, Nevada, North Dakota, South Dakota, Oklsaho-
ma, Utah, Washington, Wyoming.

If the decedent left issue surviviag him,
the surviving husband or wife takes a child's part
in the following; Florids, Gecorgia, lMississippi, arnd
Missouri.

If decedent left more than one child sur-
viving, the surviving husband or wife takes one-thirad
of the real estate in fee simple and one-third of the
personal property absolutely and remaining two-thirds
is divided equelly emoxng the children in the follow=-

ing: Celifornia, Connecticut, Delaware, Hawaii, Ideho,
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Icdisna, Iowa, Maine, lontena, Heveds, Jorth Dakota,
South Carolina, South Dakota, Oklahoma, Utseh, and
Washington,

If decedent left no lineal descendants, nor
father, mother, brother, nor sister, the whole estate
descends tc the surviving spouse irn the following
states; Alaska, Colorado, Georgia, xXansas, Minnesota,
lississippi, Wew llexico, Cregon, Wisconsin, Arizona,
Connecticut, Delaware, Idsho, Iowa, Mic :higen, Missouri,

~r

Montana, Kew York, lLorth Dekcta, and Scuth Dakota.,

-

1f decedent leave no lineal descendants, nor
father, mother, brother, sister, uor descendants of

therz, the surviving spouse innerits two-thirds of the

estate in Soutk Carolina.

-

in Iowa, if decedent leave no lineal descende

ants, *the surviving husband or wife tskes all the es-

(]

*

tete up to 575C0.0C and one-half of the remaiuiug por-
ti:n of same above *hat sum gces tc the surviving par-
ents of decedent.

In Wyoming, if decedent leave 10 lineal de-
scendants, the surviving hustand or wife takes 2ll the
estate up to %20000.00 and trree-fourths of the re-

meinder sbove thet smount, the vther cre-fourtih goes



34

to the surviving parents of decedent,

Some successions depend upon the fact
whether the property came by inheritence, purchase,
or gift. Several of the states make o distinction
in the distribution of the prcperty end make the
property that has descended to the intestate by in-
heritance, gift, or devise from an ancestor descend
either to decedent's lineal descendants or to Tre=
vert to some orne who is of the blood of the origimsal
donor of the property. f the decedent have no is-
sue rior descendants of issue, then the property gen-

erglly goes to his next of kin of the blood of the

},._l

rigls

w

a
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dernor. It excludes all those who are mnot
¢f the hlood of the original dconor, In Section
5

4.7

£8 of the Alsbama Statute it is provided as follows:

no distinction is made against heirs of ©Talf blood;

except there is no distinction made between the whole
and t>e half blood in the same degree, urliess the in-
heritance came *“o0 the intestate by descent, devise, or
cift from some of his ancesters; in which cuse, those
who ure not of the blood of the ancestor are to Tte ex-
cluded from the inheritance as agsinst those of the

same degree, The following states huve the same oY
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similar provision in their statutes Alabama, Are
kansas, Comnsecticut, Celifcrnia, Delaware, Indiana,
l'eryland, lontans, lichigan, New Jersey, Tebrasksa,
“iew York, North Dulkotsa, Oklahoma, Ohio, Rhode Is=-
ierd, Zouth Tukota, Tennesses =nd Utah,

Some of the states prefer the whole T lood
to the half blood; hat is, & brother or sister of
the whole blood inherits the whole estate, to the
exclusion of brothers or sisters of the ralif tlcod.
The states of Mississippi, Fennsyivenisa, and South
Carclina have this prevision,

In Florids, Kentucly, Misscuri, Fnililiip-
pire Islands, Porto Rico, Virginia, srd West virgir=
ie, the Lunlf biocd inherit only one-helf as much as
kindred of the whole blo:zd.

In Georgia, *he whole tlood comes first,
“ten the helf dleod on tlhe paterral side is pre=-
ferred toc the helf blccd on the meterrnsl side,

A so0d rary ¢f the stetes haove statutes
which provide ce follown: "IT &t the death of such

cllld who dies under age, not heving heen merrlied,

2l tle other -Iildren of niw prrents are alsc dead,



ard =ny of tl.em have left issue, the estete that

came to sueil child by inkeritance frem its parent
descer.dz to tre lzsue of all the ¢other children cf

tiie same parent," The following states hiave the
ebove incorpereted into thie ctatutes: Californis,
Correcticut, Hawaii, Xentucky, llaine, Iichigen,
Minnesota, lLontana, liebrasks, Nevada, North Dakota,
Zklanhoma, Oregon, Scuth Dakota, Virginia, Washington,
wisconsin, llew Harpshire, Utsh, end ldsho, while Flor-
zkes 1t revert to the heirs of the father,

In many states, if there vte no csuildren nor
tl.eir descendants, nor surviving husband or wife, then
the estate descends to the father snd mcther jointly
and eguelly. Tiie statutes ¢f the fellowing states
rrovide this: Arizone, Caiifornia, Colcrsdc, Connec-
icwd, Hawaii, Idaho, Iowa, Xanses, Keuntucky, lluine,
Liaryland, ilassachusetts, ichirer, Illinnesota, lLiontan
sebraskea, Few lampshire, Hdew llexico, Lorth Tekcta,
Oklahoma, Cregon, Porto Rico, Rucde Island, South Da=-
fota, Texas, Utah, Vermont, Washington, and Wisconsin,

In & nunber of states if tliezre be nc survive

iiig husband or wife, nc children, nor thelir descend-
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ants, then estate descends to the futher, The stat-
uses of the following states provide this: Alaska,
Arkensas, Delaware, Flcrida, Nevada, New York, Vir-
ginia, and West Virginiasa,

If there be no surviving husband or wife, no
children nor their descendants, then property descends
to the brothers and sisters or their descendants in
the following states:; Alabama, District of Columbis,
New Jersey, North Carolina, Ohio, Philiprine Islands,
ené Tennessee,

Ir Georgia if there be no surviving wife,
chilédren nor their descendants, the property descends
then to the father, brother, and sisters jointly and
equally. If there be no father, ther the mother takes
equelly with the brothers und sisters in the place of
the father,

In some states if there be no surviving hus-
band or wife, no children, ror their descendants, then
the property descends to the father, mother, brothers,
and sisters, Jjointly and egually. The statutes of
Illinois, Louisiana, Mississippi, lMissouri, South Car-

oline end Wyoning provide this,
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In Pennsylvania if there be no surviving
Spouse, no children ncr their descendants, tre prop-
erty descends to the father sand mother jointly for
life with fee in the surviving brothers and sisters
or thelr descendants,

In California, lMassachusetts, Alabama and
Michigan, if decedent msakes a will and onits one of
iis children from the provisions of the will, the
szid child inherits, regardless of the will, and
takes such portion of the estate as if the testator
died intestate o8 to such child, but most of the
states have no provision in their statutes in regard
to children omitted in the will, If a will is msde
and & child is vorn after the will is written, the
will dces not hold good as to such child but may
hold as to the rest, the share of the c¢child being ta-

»en from all legatees in proportion to the smount of

property each received under the will; thet is, when

all the property of decedent has been disposed of by
will., If there is a balance undisposed of after the
payment of debts, this balance is first applied to the

settlement with the chilid, The difference bvetween
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this balance and the proportion the after born child
is entitled to is raised as above steted,

If o person who éies intestate has made
any advancement to any of his c¢hildren, the child so
advanced is charged with the advancement in the final
distritution of the estate, Tre advancement is ap-
praised as cf date of the gift of same, but the ad-
vanced c¢nild is not charged with interest. The val-
ue of it at the time of gift is put into hotchpot or
considered in the final distribution of the estate,

Ante-nuptial contracts are Lheld good in
practically a8ll of the dower states if it is s fair
and reascr.able contract, without fraud or imposition,
However, owing to the confidential relastions of the
parties, very few of these contracts are upheld by
the courtvs, In order for them to hold good, the fol-
iowing must be observed: first, the Jjointure must
take effect immediately upon the death/of the huse—
beand; second, it must be at least for her own life
and not for the 1ife of ancther or for any terms of
years or smaller than a life estate; third, it umust

be made to the surviving widow and not to another in
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trust for Ler; feourtn, it nust be nade in salisface
ticn of the whole dower and not in lieu of 2 portion
of Zt; end fifth, it must be made before marriage.
If it is made after msrriage, the wife cen either ace
cept dower or the settlemasnt, but zot both,

A husband nsy sell any of the personal
property which he owns without the wife becoming =
perty tc the ccontract. This is true of every state
in the Unicn, But it is not true cf rezl estate,

In the states winere dower and curtesy are recognized,
thi2 personul property of the wife merges inmediately
upen the nmerriage inte the custeody and care ¢f the

husbeand, He Las a right to sell znd dispose of the

(&)

same, wut ne doe2as this merely as her agent. In ix

has a right to sell and Jdispose of

®

cthher states sh
er sepurate perscnsal estate,

The Lelrs are liable to creditors of dece-
dent to the zrcount of property that wemes into their
Lhands for debts tiat sre valid against the estistle,

The personal property bthat is ot exenpt to the wife

gnd minor children is first used for the payment of
the debts, ard after this is used, the neirs Liuve 1o
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respord in accordance with the amount of property re~
ceived by them, However, the heirs have a right 4o
make any defense to the claim thut the decedent might
have made if living. Tney are in his shoes, They
may sue and be sued, They can sue for debts owing
to decedent, butl they are not responsidble for more
tharn what they received by inheritsrce. If one of
the heirs is forced to pay off the dehts of decedexnt,
ne can sue the other heirs and nuke them contribute
their proportionate part,

Irn order fer a person to inrerit the prop-

D

erty of enothner, th:t person munt te in being and cap-

toking ut the dsath of tle person from whom

e tukes. Tiere 1s only one exceptiosn to this rule,
urd that is pesthumcus children, or chilildren torn
after the deatn of tlhieir father or nouther, Tiis rule

or.ly applies Yo intestate's estates =and d0es notu epply

to wills. Any testator ccould will nis property %o

w

ctildren not in be'ng at is desth, thet is, couid
depend ugon & contingancy.
he descendsnts of children represent the

ctiid, =@ tske the parit thut thelr fether or .other
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would heve innerited if Living; =54 slso the descend~
ants ¢f brothers and sisters represent then and would
tuie the part their parent would have tzken if living.

421 the childrexr Jjointly teke the portics their fsther

cr mctrer would have inherited,
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e law of descert ~rd Alstribotioa in the

various stetes of the Urited Ststes is suech ithet it

=
W
FJ.

ripucsible to creste in this countiry s lended 2rise

ct
3

tocracy such as thet ¢f Zugland. m™Le 1args ests

O
6

o

Ingi+ad probably would be brokern up in a few gen-
eraticns, were it not for the law of primoge.nliiure,

vhich hends dcwn tc the eldest scn all the lands ia-
tget that hig father swned st *the time Of Lis desath,
sublect, hovever, tc the dower interest ¢l lhe widcw,

ire widow receives the income from cue-ihird oI 211

w

the 2uznds of her former nushund for her nsitural 1ife

Ia ceunsequence of trhis Zaw less *hun Tl.oe percent of

1 R TR T | . R R oy e 4 ~ e L
tue _ul.'g_).z.lSh pecpie oVt ing ‘.y-—fn e péréciiy i 08
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real estote, the averape slize o7 noldings ¢ Tols

-

landed gentry is over 780 acres, and at lesst ¢l per

cernt o “hz Tarwers ure terantsz, Or: sccourt of Tng—~

”

-

iand's laws and her 1and pclicy, the best Llocd of

Znelend Las besen enigrating to othier ccuntiries arnd

-

thig moverent wes very repid just before the teglu-
1ing of tlie presenl World War, On sceccunt of her

land policy England cennct hegin to feed Lerself and
) £
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is dependent upon cutside rescurces, I
very mohile, two or three yesrs would be sufficient
v destroy Zngland's lend pgolicy, wlich is male pos-

sible vy hLer law of prircgeniture, e world is

QO

teo highly civilized for such an erli.ltened couutry

¢ heve such unfeir

ot

ag Zngland boausts herself 4o be,
and unjust laws,

Germany, France and Austria have tried out
the law of priumcgeniture and hsve sgbolished it, In

di=
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e ccuutries the property of an intestzile
vided equally emeng the childrexn, subject, owever,
v0 the interest of the surviving husband or wife

In Gerwany the wife receives one-fourth of the cs-
tute, cocrsequently, one does net find large estates
in Gerrany exceplt in ZEest Prussis; tut her land is
farmed iutensively and economieslly, lied Germuny
such & lew as ZEngland nhss today, site would have becn

wiped off the mep by her eremies, She =~ould not

froent. Ir Frunce it

L,_:J
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w
e
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spouse receives from

e estute of Jecedent ome-hialf of tie comwunmity srooipe-
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erty, and one-fourth life estate in the separate
property. On zccount of France's policy of equal
pertion her farm land is owned by small peasant
fermers who cultivste the soil very intemsively,
This world war hss tested France's resources. She
has kept a big &rmy at the front, made the greater
part of her smmunition, guns, etc., unearly fed her-
self, while =z great porticn of her territory has
been in the Lheands of the eneny.

"It is argued end ably argued by =ome econ=-
mists thet Tngland's policy c¢f primogerniture was

good because large estates can be cultivated more

profitatiy then if the estates weré iivided up into
smaller cnes, This presupposes an ircressing ggri-

entific cuitiva-

e

cultural populeticr and a vore sc
£ the soil then if tre lard is owned by peasant
furners, Englend's rurel pcpulution decreased from
1651 4o 1898, and shte lost over one-trnird of her pop-

uleticn, She had 1,253,800 fzrm laborers in 1881

while in 18¢2 she head ouly 780,700 in spite of the
7sct thet she was buying ner dsiry end gurden products

fron Denmark, Trence, Telgiuwn and Follend, Urdoub t-



edly =z great pcrticn of thiis decreuse wus caused by
Ler land policy. If their lands were allcodial =nd ned

some provisicus in their statutes sirilsr te the st
P
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tory provisicns of %lie arerican stutes, ‘there would be
no danger in farrs hecoming loo smell Yo be profitehly
farned,
In America if a person dies intestabte and
A .

leaves zr infant heir, 1% is only unecessary for wny heir

rAien ¢f infant helr to file suit and have the

<
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.recperty divided or scld . f 4the property cernot be
= r o

without materially impeiring Iils value, it is
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3013 g8 a whole =nd not divided, IT 511 tie neirs are
¢f cge @ huve innerited an undivide? Iirterest in the

and, uny nheir has the right to sue eitier fTor divi-

sion or fer sale, If the Courl touglt the groperty
could riet be divided without uwmaverielly irpsairing its
vaiue it would be s0ld 2s s whole. These provisions

- A

alcore insure us against th

@
@

states becoming too small
to be fermed economicelly sud advantageously. If they
are s0ld they divide the proceeds of s=le irstead of di-
viding thie Iund,

Cur law recoznizes the right of the youngest
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tue s:ne az the eldest, It holds that a daughter has

tiie same cleim on the father that & son has; and fur-

thermcre that a father can will bhis propert
¢
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tut g father camnct do this in Cermeny, sustris, or
Trarce, Te cmr ocut Lim off In Cermuny by wili, hut e
st stute in the will why he has fthus trested Lir; and

1f Uhe men has repented, cr the Court thinks "lat tre

. L s . LI . . 3 o . FR) -~ ~
reuzin of the futher is insufficient cor *hwt %le son
iz reforzed, it will set thie vwill avidz @nd lebt the oo
tels Lis gorticu ¢f ths estate, the scie as the ¢iher

we nave no statisties to shcew Y o5w much of the

agricultural lend ls owied by wiet per cest of our peo-

accorling to the ceasus report of 1510 the aver-

arm contains 1386 acres bat this dles net prove

arything as one nmay cwn = dozesn ferrs:; nnd the seame is

T . " e o 5 .
Tnue laws of most ¢of tre o

States preven! nou-resideat clienms frov cwrin; resl es-

In oot of vie stotes in witich Zinite” owoere
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right of lie surviving husbund or wife, Under ithese
regulstions it is impossible to create & Zanded sris-—
tocracy as in England, Orne nmay owan and heave o jlarge
cstate, but it can nct be handed dewn through many
generations intact, even tLough the testator desired
it, for the interest of the wife, minor cuiliren, and
creditors are beyond his testamentary will. fhe sure
or wife takes a lsrger interest in tlhe
cotete in this country then ithey do in England. Ea~
tniled ectates sre prehitbited sud setllemenls cen only
he mude to & limited extent, while these zsre the gen-
eral prectices in England, If insteed of primogeniture
entuiled estates, :nd sebttlerents, tlherc were alledisl
ehiZdren subject
wife, the lauded aristecrscy of Hngland would soon de~
ceye Laws neke cuslons, As it has been the policy
of 4he lgw to Aivide property egueily among the ¢hil-
aren, it hes become the .custom of our pecple to do this
evsrn though they rnake o will, nd & will either en-
larges the share given to the surviving nhusbend or wife,

cuis off sore unagpreciative child, cherges Leirs with
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porticus slready sdvarnced tc *hem, or putls property in

o

trust orn sccount of scme reel or apgpsrent defect of
the veneficiary. Very seldom dces = will rive to one
1:ild the wholie estute, If it is ever done, it is
generally to the yourgest or some otkher ore of the
children who hsve stayed et “iore and cared for the tes—
tator during nis declining years. In Americe the tes~
tator car give his property to whom or wisl he pleszses
subject Yo the rights of the surviving spous This
is nct true of France, Austria, or Zermany. This
provision will csuse chiliéren %o cere for {heir par-
ents mere tharn if it were ctherwise,

Personal property is first teken for the pay=-
mert of debts, Ir Americe if the perscnsl property
is not szufficiert to tigfy &ll the creditors, the
real estate msy he subjected to the psyment of debts,
Any creditcr or & corbination of them can file suit
ggainst 811l the heirs thut irherited real estate and
cause such portion of the real estate as 1g necessary
to te subjected to the payment of their debts. Judg~

ment is obtained ageinst il.em, the lands will re or-

dered sold by the Ccurt, erd if there be any proceeds
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after payment of creditors inm proportion to the a-
mount of lands contributed by them to the payment
of the debts, If the lands were sold &8 a whole,
1t would have no effect upon the size of holdings,
but if & portion of the resli estaste is sold in or-
der tc pay the debts, it hes an econoric effect in
that it cszuses the large estates to Le divided up.
AS our leands are 2llodial, farms will tend to be
heid so that they will yield the meximum amount of
rroducts to & givern amount of laber, In staeting
this proposition cne assumes that farmers are be=-
comirg better educated gnd applying business meth-
ods to farming.

In France if a child inherits from his
father he slso inherits the obligations of his fath-
er, «d is forced to pay his debts. He has the
choice tc refuse tc take the propcrtion that he 1is
ertitled to as heir, and in the event that he so re-
fuses, the part that he would have taken will de-
gscend to the child or children thet inherit or as-
sume the obligations of decedent. In the event

+hat e so refuses to %4ake his inheritance he is not
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responsible for the debts of decedent, In this coun-
try trhe heir is only responsible to the creditors to
the amount of property inherited by him and not other-
wise, The creditor must prove his debt as required
by law, und he hes only & limited time to do this usual-
1y within two years after the letters of administration
are issued. If he does not within the time sgecified,
his debt is barred. Beyond this time the heir is not
responsible. However, if the creditor was under some
disebility end 3id not sleep on his rights, and the
delay hes not placed any hardships ¢n the heir, in most
of the ststes he can still recover his debt, dbut not

otherwise,
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