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TIE CRIMINAL DEFENSE LAWYER'S
FIDUCIARY DUTY TO CLIENTS WITH

MENTAL DISABILITY

Christopher Slobogin"
Amy Mashburn"

INTRODUCTION

N January 1998, Theodore Kaczynski, a.k.a. the Unabomber, was
indicted on capital murder charges as a result of deaths caused by

"letter bombs" he sent through the mail.' Even before he was taken
into custody, his Manifesto fueled speculation about his mental state.2

After his arrest, suspicions were confirmed that he was a highly
intelligent but mentally disturbed individual. Evaluators for both the
defense and the court unanimously concluded that he suffered from
paranoid schizophrenia, a serious mental illness Not surprisingly, his
lawyers decided that Mr. Kaczynski's best defense at trial would be

* Stephen C. O'Connell Professor of Law, University of Florida Fredric G.
Levin College of Law.

** Professor of Law, University of Florida Fredric G. Levin College of Law. We
would like to thank the participants at a panel discussion at the Joint American-
European Psychology-Law Conference in Dublin, Ireland, July 1999 and a workshop
at Cumberland Law School, October 1999, as well as Richard Bonnie, Michael Seigel
and Lyrissa Lidsky for their comments on earlier versions of this Article.

1. The indictment specified ten counts, all of which focused on mailing bombs
that killed two people and maimed two more. Only one of the deaths triggered a
federal capital murder charge, because the federal death penalty had not been in
effect at the time of the other killing. Altogether Kaczynski allegedly mailed sixteen
bombs that killed three people and injured twenty-three more. See William
Glaberson, Death Penalty Issue Is Raised as Unabomber Jury Selection Begins, N.Y.
Times, Nov. 13, 1997, at A25.

2 See, e.g., Expert Consensus: Intelligence Sets This Loner Apart, Boston Globe,
Apr. 5,1996, at 12 (describing, for example, the views of Dr. Charles Ford, that i[the
Unabomber 'is clearly someone who is paranoid and extremely insensitive, someone
who can inflict enormous pain on others without caring,"' yet who is also "'extremely
bright' [and] blames the world or global institutions, such as government or academia,
for his problems, rather than look[ing] within himself").

3. See William Glaberson, Lawyers for Kaczynski Agree He Is Competent to
Stand Trial, N.Y. Times, Jan. 21, 1998, at Al (noting that the court-appointed expert,
Dr. Sally Johnson, diagnosed Kaczynski as suffering from "schizophrenia, paranoid
type," "the same diagnosis the defense team ... suggested applield] to Mr.
Kaczynski"). Parc Dietz, a government-retained expert, provisionally concluded that
Kaczynski was not suffering from a major mental illness, but did not interview
Kaczynski and thus withheld formal diagnosis. See William Finnegan, Defending the
Unabomber, New Yorker, Mar. 16,1998, at 52, 54.
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FORDHAM LAW REVIEW

some form of mental state defense, and that, if he were convicted, the
case in mitigation at sentencing should be based on mental
abnormality.4

Mr. Kaczynski, however, had other ideas. He repeatedly refused to
allow psychiatric defenses to be posed on his behalf, and threatened to
fire his attorneys if they persisted in that strategy.5 Although his
preferred defense strategy was never clear, Kaczynski may have
wanted to assert some type of "necessity" defense,6 to the effect that
his letter bombs were a justifiable effort to put a stop to the
depredations of technology (all of his victims were in some way
connected to technological innovation).7 Furthermore, it appears that
Mr. Kaczynski was willing to pursue his aims without legal
representation if necessary.8

To the relief of many, Mr. Kaczynski's case never went to trial. An
airing of a necessity-type defense might have resulted in a fiasco not
unlike the trial of Colin Ferguson, a psychotic man accused of gunning
down six people on a Long Island Railroad train who represented
himself' and argued, despite several eyewitnesses' testimony to the
contrary, that he was not the perpetrator. 10 On the other hand,
allowing Kaczynski's attorneys to proceed with a defense based on
mental abnormality" would probably have resulted in periodic

4. See David S. Jackson, At His Own Request, Time, Jan. 12, 1998, at 40, 40
(reporting that Kaczynski's attorneys ultimately rejected the insanity defense, then
pushed the argument that Kaczynski was incapable of forming the intent to commit a
premeditated crime, but eventually decided, given Kaczynski's objections, to wait
until the sentencing phase to present evidence of mental condition).

5. See William Glaberson, Kaczynski Can't Drop Lawyers or Block a Mental
Illness Defense, N.Y. Times, Jan. 8, 1998, at Al ("Theodore J. Kaczynski tried
publicly to dismiss his lawyers today because they would not abandon assertions that
he is suffering from mental illness.").

6. A necessity, or "choice of evils," defense is recognized if the harm caused by
the crime is necessary to prevent a greater harm. See Wayne R. LaFave & Austin W.
Scott, Jr., Criminal Law § 5.4, at 441 (2d ed. 1986).

7. This statement is conjecture, based on Kaczynski's willingness at one point to
be represented by Tony Serra, knowing that Serra's strategy might be a necessity
defense. See Unabomber, Tr. Jan. 5, 1998 (visited Mar. 8, 2000),
<http://www.unabombertrial.com/ transcripts/0105cham.html>; see also Glaberson,
supra note 5 (describing a letter from attorney Tony Serra to Judge Burrell that stated
that Serra was willing and ready to substitute as Kaczynski's attorney and "suggested
that he might argue that Mr. Kaczynski felt he had to engage in his anti-technology
campaign to, ultimately, save lives"). Kaczynski was also interested in challenging the
legality of the search of his cabin. See infra note 13.

8. See Tr. Jan. 5, 1998, supra note 7.
9. See David van Biema, A Fool for a Client, Time, Feb. 6, 1995, at 66.

10. See Glaberson, supra note 3 (describing "a widespread sense among lawyers
and legal scholars that Judge Burrell [was] under pressure to avoid allowing the case
to become the embarrassment to the system it might [have] become if Mr. Kaczynski
[were] permitted free rein").

11. The trial judge had indicated, prior to Kaczynski's plea, that he would
probably allow the lawyers to raise such a defense over Kaczynski's objection, using
non-expert testimony during the guilt phase and expert testimony during the penalty
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MENTALLY DISABLED CLIENTS

confrontations between Kaczynski and his lawyers, if not complete
pandemonium in the courtroom.' Perhaps concerned about the
spectacle a full-blown trial of such an individual might create, 3 the
government eventually offered a life sentence without parole, an offer
Mr. Kaczynski accepted. 4

The case of Ted Kaczynski casts in stark relief the tension created
by a criminal justice system that insists on client autonomy at the same
time it claims to convict only those who deserve punishment. Out of
respect for Mr. Kaczynski's autonomy, society may feel obligated to
honor his decision to abandon legal claims bottomed on assertions of
mental abnormality, as well as his decision to plead guilty. Yet out of
concern that only the culpable be convicted, society may also feel
uneasy about convicting and sentencing to death someone like Mr.
Kaczynski without at least airing the impact his mental illness had on
his criminal liability.

For similar reasons, the Unabomber case also raises serious issues
about the role of the defense lawyer in criminal prosecutions. The
traditional view is that the client determines overall goals or ends,
while the lawyer is in charge of determining the tactics or means
necessary to achieve the goal.15 Are the insanity defense and similar
defenses "ends," or a "means" for achieving an end, such as an
acquittal or a reduced charge or sentence? If a defense based on
mental abnormality is an end, and therefore controlled by the client, 6

can the court or defense attorney nonetheless dictate the use of a
mental abnormality defense over the defendant's objection when the
client is suffering from mental disability (which will often be the case
when a mental state defense is being considered)? If so, how does the
attorney decide when a client is sufficiently impaired due to mental
illness to justify overriding the client's decision? Assuming the lawyer
concludes the client is incompetent to make decisions, what steps

phase. See id
12. Kaczynski's one courtroom outburst occurred when he came to believe that

the judge and his attorneys were going to force him to raise a mental state defense.
See id.

13. The government's agreement to forego a trial and capital punishment was also
prompted by Kaczynski's willingness to waive his Fourth Amendment claim
concerning the search of his cabin. See William Glaberson, Kaczynski Avoids a Death
Sentence With Guilty Plea, N.Y. Times, Jan. 23, 1998, at Al ("Justice Department
officials said the breakthrough came when Mr. Kaczynski's lawyers said he had given
up his insistence on making only a conditional plea agreement that would have
permitted him to appeal some of Judge Burrell's rulings."). The conclusion of the
court's psychiatrist that Kaczynski was suffering from schizophrenia, see supra note 3,
may have increased the government's reluctance to pursue a trial.

14. See Glaberson, supra note 13.
15. See Model Rules of Professional Conduct Rule 1.2(a) & cmt. (1999); Model

Code of Professional Responsibility EC 7-7 (1980).
16. See Model Rules of Professional Conduct Rule 1.2 cmt. (-The client has

ultimate authority to determine the purposes to be served by a legal
representation.").
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should the lawyer take? 17  If, on the other hand, the client is
competent, does an ethical commitment to client autonomy mandate
that lawyers always defer to the client's preferences regardless of
concerns for decorum or the likelihood that, as was probably true in
the Kaczynski case, the client's decision would make a death sentence
inevitable?

This Article provides a framework for answering such questions.
Most scholarly approaches on the subject neglect either the mental
health aspect or the ethical aspect of these issues. A number of
articles focus on the appropriate competency test, but devote little
discussion to the ethical repercussions of a finding of incompetency or
competency. Other scholarship examines in detail the professional
dilemmas of the attorney with a mentally disabled client, but virtually
ignores the nuances of the competency construct. This Article
redresses this inadequacy by bringing together insights from both
fields.18 The goal is to provide a theoretically coherent and practically
useful guide for the criminal lawyer who has a client with a mental
disability.

Meeting this goal requires, first of all, some understanding of the
competency concept. A client who is "competent" is presumptively
entitled to make fundamental decisions regarding his or her case.
Thus, the competency construct is an essential component of the
criminal justice system's approach to resolving the conflict between
autonomy and culpability. This Article argues that, when the issue is
whether a client is competent to waive a mental state defense, plead
guilty or waive the right to an attorney, the correct competency test
should focus on "basic rationality and self-regard." This proposed test
requires the client to have an understanding of the rudiments of the
criminal process, the ability to give non-delusional reasons for the
decision in question, and enough self-regard to consider alternative
reasons. The basic rationality and self-regard formulation is probably
more demanding than the test the United States Supreme Court
requires (depending upon how one construes the Court's decision in
Godinez v. Moran9), but is significantly less stringent than what some
lower courts have mandated. °

Once a client's competence is assessed with some degree of
certainty, the defense attorney is confronted with three possible
scenarios, each of which produces its own set of controversies. First,

17. The ethical rules provide no direction about how to determine whether a
client is competent to make decisions about strategy, and very little guidance about
what to do if the client is incompetent to do so. See infra notes 135-48 and
accompanying text.

18. Professor Slobogin teaches mental health law, as well as ethics, while
Professor Mashburn teaches ethics.

19. 509 U.S. 389 (1993).
20. See infra notes 27-44 and accompanying text.
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the attorney may believe the client is incompetent. This Article
argues that in this situation the attorney has an ethical obligation to
ensure the client receives treatment to restore competency, even if
that obligation requires raising the incompetency issue in court.
Although that prescription may seem obvious, a number of
commentators have suggested otherwise,21 given the negative
consequences of an incompetency determination (for example,
prolonged hospitalization). We believe that a preference for
autonomy and a number of practical considerations dictate the more
traditional response to the incompetent client.

Second, the client may be considered competent, either as an initial
matter or after receiving treatment to restore competency. In this
situation, we propose that the client's decisions should usually govern,
at least in the three areas on which this Article focuses: pleading
guilty, waiving mental state defenses, and waiving the right to an
attorney. We also suggest, however, that the competent client's
decision on these matters may be overridden when compelling state
interests in assuring the reliability or dignity of the proceedings are at
stake. Thus, for instance, in the case of Ted Kaczynski (whom the
court found competent), this Article contends that the defense
attorneys' strategy should have prevailed despite Kaczynski's
preference if the defense attorneys had believed that the insanity
defense was the only viable defense, that it had a good chance of
success, and that it was clearly in Kaczynski's best interests to assert it.
It must also be noted, however, that the likelihood that all three of
these criteria will be met in a given case (including Kaczynski's) is
extremely low.

The third scenario occurs when a good faith effort at restoring the
client to competency is unsuccessful. In this situation, this Article
argues that, despite constitutional precedent to the contrary, dismissal
of the charges is not always necessary. Rather, when only the client's
decision-making competency is at issue, the lawyer should be
authorized to assume control of the case, because in this situation the
client's autonomy is non-existent.

The theoretical basis for these assertions is a conception of the
lawyer not only as an agent for an autonomous principal, but also as a
fiduciary for the client. While this theoretical assertion may seem
uncontroversial, neither the ABA's Model Rules of Professional
Conduct nor the disciplinary rules adopted by most states assert that
lawyers owe their clients fiduciary duties. Moreover, the modem view
of the attorney's role would condemn as paternalistic the imposition
of an unqualified obligation to act in the client's best interests.
Although the ethical rules acknowledge that lawyers owe some duties
to the courts, disciplinary agencies, and third parties, lawyers'

21. See infra note 182 and accompanying text.
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obligations to protect the dignity and reliability of the justice system
are addressed only in the rule governing prosecutors. 22

Part I of this Article sets out our definition of competency and why
we adhere to it. In the course of doing so, it describes the Supreme
Court's decision in Godinez, the leading case on criminal competency,
and explains its deficiencies. Part II elaborates a theory of the
attorney as fiduciary, as distinguished from the attorney as zealous
advocate. Using the first two parts as a springboard, Part III examines
the defense attorney's ethical obligations to the incompetent client
who may be restorable, the competent client who disagrees with the
attorney, and the client whose competence is unrestorable.

I. THE COMPETENCY CONSTRUCT

Competency in the criminal context is a multi-faceted construct.
This part argues that defendants are competent to make a decision in
connection with their own criminal case if they understand the
criminal process, are willing to consider relevant information, and
hold no fixed false beliefs about the relevant considerations. Under
this standard, Ted Kaczynski was probably competent to make the
decision about the insanity defense and to waive his right to counsel.

A. The Legal Landscape Before and After Godinez v. Moran

It is axiomatic that a decision made by a person who is
"incompetent" to make the decision need not be honored.2 The
primary justification for this principle flows from a preference for
autonomy-the freedom to make and act upon one's decisions.
Society values autonomy because we assume people are ordinarily the
best judges of their own interests and because, even if they are not,
taking away their opportunity to decide would show insufficient
respect for the person. Because of this preference for autonomy, we
generally allow individuals considerable latitude when engaging in
behavior that is not directly harmful to others. When a person
appears to lack autonomy, however, either because of externally
imposed coercion or-most relevant in the present context-
"internal" causes, society is less likely to respect his or her choices,
even if they affect no one else. Because such people are deemed
unable to function or to make decisions in their own best interests,
society is more willing to override their decisions even if doing so will
make them feel degraded or minimized. At the least, the state's
parens patriae power-its power to act as parent for disabled

22. See Model Rules of Professional Conduct Rule 3.8 (1999) ("Special
Responsibilities of a Prosecutor"); infra Part II.C.

23. Even John Stuart Mill, the father of libertarianism, conceded that mental
impairment is a ground for acting paternalistically. See Mary Ellen Waithe, Why Mill
Was For Paternalism, 6 Int'l J.L. & Psychiatry 101, 108-11 (1983).
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citizens24 -authorizes interference with an incompetent person when
harm to self would otherwise result and the intervention will not itself
cause harm. Beyond this, the state may even have an affirmative duty
to intervene under such circumstances.

To take an extreme example, suppose a man is unable to control his
bodily movements and is unable to speak. When asked a question, his
head nods "yes" or "no" completely randomly. Most would agree
that taking some important action-say, giving or withholding
experimental but potentially life-saving treatment-based on such a
nod would be improper. There is no necessary correlation between
the nod and the person's "true" desires. Indeed, the nod is not really
a "choice" in any sense of the word; acting on it could be viewed as an
insult to him. Therefore, consistent with the autonomy preference,
the state is justified in attempting to enable him to respond in a
meaningful fashion and, if that fails, in making the decision for him if
a decision is necessary.

A second possible justification for refusing to honor the man's
"decision" and allowing government intervention under these
circumstances is more general in nature. Acting on a random nod
would not only be insulting to the individual, it would also make a
mockery of the concept of autonomy itself. It would suggest that
society sanctions random decision-making. Thus, ensuring
competency protects not only individual interests but those of society
at large.

In the criminal setting, this principle is operationalized through
several different competency requirements. A criminal defendant
must be competent to stand trial, competent to plead guilty,
competent to waive rights, and competent to be sentenced. 5 If a
person is incompetent in one or more of these respects, the state has
the authority, under current legal doctrine, to take any one of a
number of steps, including rejection of any decision by the defendant,
continuance of the proceedings, and forced treatment to restore
competency.

2 6

An issue that has bedeviled the courts is whether these different
competencies require different levels of cognitive ability. While most
courts have held that a person who is competent to stand trial is also
competent to plead guilty, other courts have required a greater
capacity in the latter setting, as well as when a defendant waives
counsel. One decision in the latter vein is the Ninth Circuit's opinion

24. See Hawaii v. Standard Oil Co., 405 U.S. 251, 257-60 (1972) (describing the
parens patriae power).

25. See generally Gary B. Melton et al., Psychological Evaluations for the Courts:
A Handbook for Mental Health Professionals and Lawyers 119-85 (2d ed. 1997)
(discussing competency requirements in the criminal justice system).

26. See id.
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in Sieling v. Eyman.27 In line with the Supreme Court's decision in
Dusky v. United States,28 Sieling acknowledged that a defendant is
competent to stand trial if he has "a rational, as well as a factual,
understanding" of the proceedings and is capable of assisting his
counsel.29 The Ninth Circuit also declared, however, that a defendant
is competent to plead guilty or waive counsel only if he has the
"ability to make a reasoned choice among the alternatives presented
to him."3 Under this standard, Sieling explained, a person who is
competent to stand trial is not necessarily also competent to plead
guilty or waive counsel.31 A later Ninth Circuit case put the point
even more bluntly: "[c]ompetency to waive constitutional rights
requires a higher level of mental functioning than that required to
stand trial."'

The rationale for this differentiation between competencies,
according to Sieling, is that competency should be assessed "with
specific reference to the gravity of the decisions with which the
defendant is faced. 33 Trial competency, the court further asserted, is
not a sufficient basis for finding that the defendant is able to make
decisions of "very serious import."'  In the latter category the court
included both the decision about whether to represent oneself and the
choice about whether to plead guilty and thus surrender the rights to
trial counsel, jury, confrontation of accusers, and remain silent.35

In contrast, the majority of courts equate the competency to stand
trial and competency to plead guilty standards. 6 These courts seem to
be motivated primarily by practical concerns. As one court stated, a
dual competency standard would "create a class of semi-competent
defendants who are not protected from prosecution because they have
been found competent to stand trial, but who are denied the leniency
of the plea bargaining process because they are not competent to
plead guilty. '37

In Godinez v. Moran,3 8 the Supreme Court resolved this
controversy, at least as a federal constitutional matter. Disagreeing

27. 478 F.2d 211 (9th Cir. 1973). When a defendant pleads guilty, "the trial court
must look further than to the usual 'objective criteria' in determining the adequacy of
a constitutional waiver." Id. at 214.

28. 362 U.S. 402 (1960).
29. Sieling, 478 F.2d at 214 (citations omitted).
30. Id. at 215 (quoting Schoeller v. Dunbar, 423 F.2d 1183, 1194 (9th Cir. 1970)).
31. See id. at 214-15.
32. Moran v. Godinez, 972 F.2d 263,266 (9th Cir. 1992).
33. Sieling, 478 F.2d at 215.
34. Id.
35. See id. at 214-15.
36. See Note, Competence to Plead Guilty: A New Standard, 1974 Duke L.J. 149,

155.
37. State v. Heral, 342 N.E.2d 34, 37 (Ill. 1976) (quoting Note, supra note 36, at

170).
38. 509 U.S. 389 (1993).
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with the Ninth Circuit's approach, it held that, under the Due Process
Clause, a person who is competent to stand trial is competent both to
plead guilty and to waive counsel.

The Court's analysis with respect to the competency required to
plead guilty was straightforward. According to the Court, "the
decision to plead guilty... is no more complicated than the sum total
of decisions that a defendant may be called upon to make during the
course of a trial."3 9 Similar to those who plead guilty, defendants
undergoing trial may have to decide whether to waive the right to
jury, to confront certain accusers, and to take the stand (thereby
surrendering the right to remain silent).

The Court's analysis with respect to competency to waive counsel
was somewhat different. The Court recognized that self-
representation might involve more complicated decisions than those
involved in standing trial or pleading guilty. Yet this fact was
irrelevant to the Court, because "the competence that is required of a
defendant seeking to waive his right to counsel is the competence to
waive the right, not the competence to represent himself."' The
Court pointed out that Faretta v. California,4' which recognized the
right to represent oneself, had emphasized that "technical legal
knowledge... [is] not relevant"4 2 to determining whether a defendant
is competent to proceed pro se and that a court must honor a
competent defendant's decision to do so even though he "may
conduct his own defense ultimately to his own detriment." '43 Thus, "a
criminal defendant's ability to represent himself has no bearing upon
his competence to choose self-representation." '

Although the Godinez Court held that one size competency fits all,
it also required, consistent with long-established precedent, that any
waiver of constitutional rights, such as occurs with a guilty plea or
waiver of counsel, be "knowing and voluntary."45  The Court
explained the difference between the competency standard and the
waiver standard as follows:

[t]he focus of a competency inquiry is the defendant's mental
capacity; the question is whether he has the ability to understand the
proceedings. The purpose of the 'knowing and voluntary' inquiry,
by contrast, is to determine whether the defendant actually does
understand the significance and consequences of a particular
decision and whether the decision is uncoerced. 46

39. Id. at 398.
40. Id. at 399 (emphasis omitted).
41. 422 U.S. 806 (1975).
42. Id at 836.
43. Id. at 834.
44. Godinez, 509 U.S. at 400 (emphasis in original).
45. Id. at 400-01 (citation omitted).
46. Id. at 401 n.12 (citation and emphasis omitted).
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Under Godinez, then, a defendant is competent to stand trial, plead
guilty, waive counsel and, presumably, waive any other rights or
defenses (such as the insanity defense) if he or she meets the Dusky
competency to stand trial standard. That standard, again, requires a
rational and factual understanding of the proceedings and an ability to
assist counsel in the defense.47 Prior to Godinez, most courts and state
statutes interpreted this language to mean that, at a minimum, a
defendant must have some capacity to: (1) understand the essence of
the charges; (2) understand the potential outcomes of the criminal
process; (3) understand the nature of the adversary process (for
example, the roles of the judge, jury, prosecutor, and defense
attorney); and (4) communicate to the attorney (and, if necessary, the
court) facts pertinent to the offense." After Godinez, the courts must
also ensure, if they did not already do so in connection with factor (3),
that defendants have the capacity to understand the rights to silence,
jury trial, confrontation, and trial counsel. Additionally, if the
defendant waives any constitutional rights, he or she must not only
have the capacity to understand, but must actually understand, the
consequences of the waiver decision and arrive at the decision
voluntarily.

B. A Critique of Godinez

Godinez's equation of competency to stand trial and competency to
plead guilty makes sense. The Court correctly noted that a defendant
who decides to go to trial rather than plead guilty may subsequently
want to waive the jury trial right, forego confrontation of accusers or
relinquish the right to remain silent by taking the stand, and is
otherwise implicitly or explicitly deciding to retain those rights.
Accordingly, defendants who proceed to trial as well as defendants
who plead guilty must understand these basic guarantees. As
suggested above, if this analysis changes the law in any way, it raises
the threshold for competency to stand trial.

There remain two ambiguities in the Godinez holding, however.
The first concerns the level of competency required to waive counsel.
The opinion's statement that, to make a "knowing" waiver, the
defendant must "actually . . . understand the significance and
consequences of the particular decision" signals that the defendant
wishing to waive counsel may need to understand more facts, or
different facts, than the defendant who is deciding whether to go to
trial or plead guilty. Yet the Court also emphasized that "there is no
reason to believe that the decision to waive counsel requires an
appreciably higher level of mental functioning than the decision to

47. See supra note 28 and accompanying text.
48. See Melton et al., supra note 25, at 121-24.
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waive other constitutional rights."49 If, as has apparently occurred in
some lower courts, 0 this latter language is interpreted to mean that
any defendant capable of comprehending the facts necessary to be
competent to stand trial or plead guilty can also make a valid waiver
of counsel, then Godinez significantly undermines the autonomy
preference.

Justice Blackmun suggested why in his dissenting opinion in
Godinez, stating that "[c]ompetency for one purpose does not
necessarily translate to competency for another purpose."5' The
mental acuity of a person who merely meets the minimum threshold
of competency to stand trial or plead guilty does not approach the
competency we should require of someone who wants to waive
counsel. The latter individual must not only understand that, after
such a decision, counsel will no longer be available to point out
options, provide information about the law, and help make decisions,5

but also demonstrate some understanding of the details of those
options, the relevant types of information, and the variety of decisions
that must be made. If, for instance, the defendant cannot explain the
nature of the state's evidence and the nature of his own evidence
(relevant to plea negotiations as well as going to trial), or fathom the
role an attorney plays in making opening and closing arguments,
conducting direct and cross-examination, raising timely objections,
and proposing precise instructions to the jury, he cannot be said to
"actually understand the significance and consequences" of a decision
to proceed without counsel.

This is not to say, as does Justice Blackmun in his Godinez dissent,53

that a defendant is only competent to waive counsel if he is competent

49. Godinez, 509 U.S. at 399. The concurring opinion of Justice Kennedy, which
Justice Scalia joined, is even more adamant on this point. See id. at 404 (Kennedy, J.,
concurring in part and concurring in the judgment) ("If a defendant elects to stand
trial and to take the foolish course of acting as his own counsel, the law does not for
that reason require any added degree of competence.").

50. See eg., Dunn v. Johnson, 162 F.3d 302, 307-08 (5th Cir. 1998) ("The level of
competence required to waive the right to counsel is the same as that required to
stand trial." (citation omitted)); United States v. Schmidt, 105 F.3d 82, 88 (2d. Cir.
1997) ("For a defendant to waive the right to counsel, she must meet the standard for
competence to stand trial."); United States v. Day, 998 F.2d 622, 627 (8th Cir. 1993)
(relying on Godinez in holding that, to waive counsel, a defendant must simply be
competent to make the choice rather than capable of representing himself). But see
Wilkins v. Bowersox, 145 F.3d 1006, 1011-12 (8th Cir. 1998) (conducting a much more
sensitive inquiry).

51. Godinez, 509 U.S. at 413 (Blackmun, J., dissenting).
52. Courts routinely appoint "standby counsel" to assist the pro se defendant, but

such counsel are to intervene only at the defendant's request. See, e.g., McKaskle v.
Wiggins, 465 U.S. 168, 183 (1984) (requiring that the defendant have some knowledge
of when counsel would be helpful).

53. Godinez, 509 U.S. at 416 (Blackmun, J., dissenting) ("The majority's attempt
to extricate the competence to waive the right to counsel from the competence to
represent oneself is unavailing, because the former decision necessarily entails the
latter.").
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to represent himself. Faretta's clear mandate, which flows from the
autonomy preference, is that defendants should be able to waive their
right to counsel to their "own detriment."'  Thus, as the Godinez
majority suggests, the issue in determining competency to waive
counsel is not how well the person would represent himself, but rather
whether the person understands "the significance and consequences"
of conducting his own defense. Our concern with the majority
opinion is not the test it propounds, but with the Court's apparent
willingness to conclude that a low level of competency is sufficient to
meet it, which is inconsistent with Faretta.55

To the extent Godinez is interpreted to equate the mental capacity
to stand trial with the mental capacity to waive counsel, defendants
might be allowed to waive counsel in ignorance of that decision's
impact, in which case the decision may as well be random. Such an
interpretation is similar to saying that a person who can understand
the significance and consequences of undergoing surgery also
understands the significance and consequences of conducting that
surgery oneself. 6 Yet it is far easier to comprehend the risks and
benefits of properly conducted medical procedures (for example, "I
know there is a 1 in 10,000 chance I could die from the surgery, but
the only option is to go blind") than to comprehend how difficult it
would be to choose, without the benefit of medical training, the
precise procedures to use and how to carry them out.

The second ambiguity in Godinez about competency to waive rights
concerns not what the defendant must understand but how well the
defendant must understand it. More specifically, the majority opinion
left unclear whether a defendant's reasons for choosing a particular
course of action are important in determining competency. The
opinion starts off well enough in this regard by endorsing the Dusky
competence standard, which requires, inter alia, "a rational as well as
factual understanding of the proceedings."57  Use of the word
''rational" in addition to the word "factual" in this formulation
suggests that a mere ability to describe the nature of the criminal
process and the legal posture of the case is insufficient. The Godinez
Court, however, never refers to this standard again in the opinion.
Rather, as indicated above, it speaks of the person's "understanding"

54. See Faretta v. California, 422 U.S. 806, 834 (1975). Faretta also emphasized
the "inestimable worth of free choice." Id. at 833-34.

55. Although Faretta stated that a defendant need not understand technical legal
rules, see id. at 836, it also made clear that judges must ensure that defendants who
wish to waive the right to counsel are "aware of the dangers and disadvantages of self-
representation, so that the record will establish that 'he knows what he is doing and
his choice is made with eyes open."' Id. at 835 (quoting Adams v. United States ex rel.
McCann, 317 U.S. 269,279 (1969)).

56. See United States v. Patterson, 140 F.3d 767, 775 (8th Cir. 1998).
57. Godinez, 509 U.S. at 396 (citing Dusky v. United States, 362 U.S. 402, 402

(1960)).
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of the proceedings and "understanding" of the significance and
consequence of any decisions made. Read literally, this latter
language focuses simply on the defendant's comprehension of certain
facts, not on his or her belief structure.

To understand this point, imagine a person who understands the
charges against him, accurately describes how the criminal justice
system works, and knows the rights he will waive if he pleads guilty,
but who also believes that he should plead not guilty because he is
growing smaller every day and will be invisible by the time a trial date
is set.5" Is such a person competent to plead under the Godinez
standard? On one hand, he easily could be said to comprehend the
"significance and consequences" of his decision, given his knowledge
of the legal system and his rights. On the other hand, one could also
argue that his plea is invalid because his belief about his diminishing
size means he does not "understand" the true consequences of his
decision to plead not guilty. But this second interpretation of
Godinez's (as opposed to Dusky's) language is not the most obvious
one.

Furthermore, the latter interpretation of the Godinez standard does
not seem to be supported by the Court's resolution of the Godinez
case itself. The defendant in Godinez, Richard Moran, was charged
with three counts of capital murder.59 Nonetheless, he fired his
attorneys, pleaded guilty against the advice of counsel, and presented
no evidence at the capital sentencing proceeding. 60 Evidence adduced
at his habeas proceeding made clear that, although he was competent
to stand trial (he understood his situation and the consequences of
particular decisions), he was extremely depressed at the time he made
these decisions, to the point where he had no desire to defend
himself.61 The Supreme Court did not even mention this latter fact in
its majority opinion, and it reversed the Court of Appeals finding that
Moran was incompetent to plead guilty and waive counsel.' These
aspects of the majority opinion suggest that trial courts need not
consider the nature of the defendant's objectives when they determine
competency. 63

58. One of the authors represented a client who believed that both he and the
judge were getting smaller on a daily basis.

59. See Godinez, 509 U.S. at 391.
60. See id. at 392.
61. See id. at 409-11 (Blackmun, J., dissenting). For further discussion of this

point, see infra notes 116-21 and accompanying text.
62. See Godinez, 509 U.S. at 402. It should be noted, however, that Godinez was a

habeas case, a procedural posture which may have reduced the Court's willingness to
explicate its holding. See Richard J. Bonnie, The Competence of Crininal Defendants:
Beyond Dusky and Drope, 47 U. Miami L. Rev. 539, 589-91 (1993) [hereinafter
Bonnie, Competence].

63. One sees the same disregard for reasons in the Court's case law on
interrogations. See, e.g., North Carolina v. Butler, 441 U.S. 369, 373 (1979) (admitting
confession by a defendant who mistakenly believed an oral confession was
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